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substantially lower than the prices that have emerged from more durable
competition.?

Removing either municipal marksts or short-term overbuilds from the
FCC's sample and re-estimating the benchmark equation causes the benchmark
prices to increase. When both are removed, the benchmarks for small systems

'vwgvﬁ%.
, Small System Benchmarks, Eliminating Questionable Systems
Excluding franchises where : increase in Benchmark Prices
competition is recent (S years or less) 5.5%
competition invoives municipalities 4.4%
competition is recent or involves municipalities 13%
4.  Benchmark Prediction Errors

if a benchmark equation is to impose reasonable caps on the prices
charged by regulated systems, the equation must be able to portray accurately
the prices charged by the competitive systems intended to serve as the
benchmarks. The reason, on reflection, is clear. Suppose that cable systems A
and B are identical in every respect, except that B directly competes with
another cable system. The general theory of banchmark regulation would then

3 in this ansiysis, 8 number of sllemelive valuss were tesied as candidates for defining the
boundary beiween shori-ierm competilion and long-term susiainable competition. The tested
" boundasies were One year, wo years, #ivee years, and so forth, through fifteen years. The
boundary point having the gresiest sxpianatory power (R-squared) wes five years.
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say that the price charged by B provides the appropriate benchmark for
regulating A's price. That is true because the two systems provide identical
services and operate in identical environments, 80 the price charged by B
reveals the price that A would charge if it, also, were operating in a competitive
market.

But, pursuing this example, the benchmark that the FCC plans to apply to
system A is not the price charged by B, but rather the price that the FCC's
equation predicts that B charges. That makes it important for the benchmark

‘equation to be able to predict accurately the prices charged by the “competitive”

systems. To revert again to the previous example, suppose more concretely that
sysiam B charges $20 per month for basic service, but the FCC's equation
predicts that it charges $16 per month. Then system A would be limited to a $16
price, even though the correct benchmark is $20. This probiem would not arise,
obviously, if the equation correctly predicted the prices charged by competitive

~ systems. Whether the FCC equation does accurately predict "competitive”

prices is therefore quite important.

in order to accurately predict competitive service prices, it is necessary to
take into account all of the factors significantly influsncing the price formation in
competitive markets. For example, cable distribution plant installed underground
is considerably more expensive that aerial distribution, and the proportion of
plant underground varies widely from one system to another. If that factor has
an important influence on prices charped in competitive markets, but is ignored
by the equation used to predict competitive service prices, it is quite uniikely that
the predictions made by the equation wouid be very accurate. The FCC

'mmmmmmmbymmm‘m
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only three factors: the number of subscribers, the number of channels, and the
number of satellite-delivered channeis.

Whether those three variables are adequate to accurately predict
competitive prices is ultimately an empirical matter. The ideal test would be to
draw a new, random sample of "competitive” cable systems and determine how
accurately their prices are predicted by the FCC equation. An easier test is to
examine how well the FCC equation predicts the prices of “competitive” systems
in its database. Since the equation is based importantly on those particular
'systm,lmuldoxpoctntopndidﬁmpricam-w.ntelyﬁmpdm
charged by a new sample of competitive cable systems, or competitive systems
in general. In other words, if the equation does not predict accurately the prices
of competitive systems in the sample from which it was estimated, it is even less
likely to do so when applied to competitive systems in general.

A comparison of the prices charged by small competitive cable systems in
the FCC sample with the prices predicted for those systems by the FCC
equation reveals some large emors. The FCC's benchmark equation is
incapable of accounting for aimost one-haif of the price variations among small
cable systems. Of the 45 small competitive cable systems in the FCC sample,
the FCC's benchmark equation understates the prices charped by 20 of the
systems and overstates the prices of the remainder. Both types of errors, of
course, are undesirable. But enors in the direction of understating the prices

actually charged by the benchmark systems are more serious, since they raise

the possibility that comparable systems subject to regulation will be incapable of
recovering their costs, and thus threatened with the prospect of going out of

15



The outcome that 20 of the 45 small competitive systems used by the
FCC are themseives above the FCC benchmarks can be viewed from a different

perspective. Although “noncompetitive™ systems charging the same rates would
have to reduce their prices, the “compelitive* systems do not.

Of the 20 small competitive systems with higher than predicted rates, their
prices exceeded by 268% the prices predicted by the FCC equation, on average.
To examine these underestimates in more detail, | arranged the 20 cable
systems in the order of how much their prices exceeded the predicted prices,
and then divided the ordered list into groups of five. | then calculated, for each
group of five, the average amount by which the actusl price exceeded the price
predicted by the FCC. The results are dispiayed on the following table.

1st Quartile 42% higher
2nd Quartile 12.3% higher
3rd Quartile 17.4% higher
4th Quartile 85.6% higher

The lowest quartile charges prices that exceed the FCC benchmarks by an
average of 4%. But prices charged by competitive systems in the fourth quartile
are fully 85% above the FCC's benchmarks. It is difficult to resist the conclusion
that, in such instances, the FCC benchmarks would deprive small cable systems
of the opportunity to recover the cost of jdé }

Exscuted on June 10, 1993
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CABLE TELEVISION STUDIES AND TESTIMONY OF BILL SHEW

Rate of Retumn Regulation

1. Development of a methodology to identify the appropriate measure of basic
service cost, in the context of regulating the rate of retumn cable systems earn on
basic service (rate case).

2. Analysis of the appropriate treatment of start-up costs in determining

- permissible prices under rate of return regulation (rate case).

Cost of Service

1. Regression analysis of the cost structure of 120 cable systems, as it relates
to population density, channel capacity, subscribers, etc.

2. Study of average total cost and incremental cost of supplying basic,
enhanced basic, and pay services, using engineering and accounting data.

3. Estimation of the cost of capital to a cable company, using variants of CAPM.

Competition lssues/Antitrust

1. Analysis of whether cable television is a natural monopoly and whether direct
competition is viable and desirable (predatory pricing suit).

2. Analysis of whether a cable overbuild is commercially sustainabie over the
long run.

3. Analymdwhoﬂwmrgerofoonpohngcd:lesystems is in the public
interest (FTC investigation).

4. Study of the market in which cable television competes (state regulation).
5. Statistical analysis of the market in which premium movie channels compete,

and whether vertically integrated cable companies (programming, distribution)
engage in discrimination (antitrust suit).



» -

6. Assessment of the appropriate public policy goveming non-cable distributors’
e /| )

ancang ¢t

7. Comparison of the profitability of cable television with television and radio
stations and cellular telephone (FCC inquiry into the need to regulate cable
telavision).

Valustion of Cable Franchises

1. Evaluation of the potential profitability of large cable franchises tendered by
the British government.

2. Valuation of three cabie television franchises (IRS tax court).
3. Valuation of combined franchise holdings of MSO (IRS tax proceeding).
4. Valuation of cable franchises in California (state property tax).

Cable Programming
| 1. Analysis of the profitability of cable distribution to a broadcast network.

2. Estimation of the price structure for distant signal imports, if the compuisory
license were abolished.

3. Assessment of how the statutory rates for distant signal imports should be
altered by the restoration of syndicated exclusivity.

4. Definition of the markets in which program inputs to cable television compete.
Miscellaneous

1. Statistical analysis of consumer impacts of cable franchise requirements.

2. Profitability of integrating video and telephone service.
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DECLARATION OF JAY BUSCH

I, Jay Busch, hereby declare under penalty of perjury
that the following is true and correct to the best of my
knowledge, information and belief:

1. My name is Jay Busch. I am President of Triax
Communications Corporation. Triax operates approximately 460
cable systems in 17 states, and provides cable service to
approximately 345,000 subscribers.

2. Triax operates a large number of cable systems
that would be severely affected by application of the Federal
Communications Commission's rate regulation benchmarks.

3. For example, Triax operates a cable system in
Wilsonville, Illinois.

4, In 1992 the system had total revenues of $32,000.

5. During the same period, the system experienced
pro rata operating expenées of approximately $15,700. The
depreciation and amortization for the system (on a pro rata
basis)‘was approximately $14,100, and the interest expense for
the system (also on a pro rata basis) was approximately $12,600.

6. During 1992, therefore, the Wilsonville system
had a net loss of $10,400.

7. The FCC benchmark methodology would require Triax
to reduce the revenues from regulated services in the
Wilsonville system by approximately $4,400, for a net loss of

$14,800.
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DECLARATION OF MICHAEL J. POHL

1, the undersigned, hereby declare under penalty of perjury that the
following is true and correct to the best of my knowledge, information and belief.

Douglas Communications Corp. II ("Douglas”) manages five limited
partnerships, which, as of March 3, 1993, owned and operated cable television
systems consisting of a total of approximately 468 franchises and approximately
414 headends which served approximately 102,000 subscribers. However,
approximately 406 of Douglas' 414 headends were for franchises serving less than
1,000 subscribers ("Small Systems"). In fact, as of March 3, 1993, Douglas' Small
Systems served an average of only 191 subscribers and provided an average of 16
activated channels. The areas served by Douglas' Small Systems have an average
density of less than 41 homes passed per mile and 24 subscribers per mile with an
average penetration of 60%.

Douglas continues to expend substantial time and monies in a good
faith effort to understand the Federal Communications Commission's ("FCC") 500-
page May 3, 1993, Report and Order, including the extensive worksheets,
instructions, and forms, as well as the FCC's numerous other pronouncements
implementing the 1992 Cable Television Act. Since the FCC's regulations are very
complex, it has been necessary for Douglas' limited personnel to spend an
inordinate amount of time aside from their normal duties to begin calculating the
benchmarks prescribed by the FCC. Even the deferral to October 1 was no
guarantee that Douglas would he ahle to comvlete these analvses bv the

implementation of regulation. But it is clear that Douglas will not be able to
complete the analyses and adjust its rates, where necessary, by September 1, 1993,
for its nearly 500 franchises.

Even if Douglas were able to complete calculations of the benchmark
rates for all of its franchises and implement the rate changes, it would neither have
the personnel nor the budget necessary to then commence and complete cost-of-
service analysis for its franchises, even assuming the FCC had issued standards to
conduct cost-of-service showings for small systems by September 1, 1993.

While large cable systems may have the personnel and monies to
calculate the benchmarks prescribed by the FCC and conduct cost-of-service
analysis by September 1, Douglas as a small systems operator with limited
personnel and budeet simplv cannot complete such an undertaking hv that. date.
‘I’!ﬂe am' istrative gurzen, not to mention the costs, o! understanding the FCC's

"complex regulations, calculating benchmarks, and completing cost-of-service
analysis, are substantial. Moreover, cost-of-service is not an acceptable alternative
to the benchmarks in view of the FCC's threat that it would reduce rates to below
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benchmark levels if the as yet undefined cost-of-service showing does not justify
existing rates. Douglas, like many other similarly situated small systems, requires
additional time to complete the calculations and conduct the analysis necessary to
calculate the impact of and to comply with the FCC's regulations. The Commission
should not require compliance with the benchmarks until the parameters of the
cost-of-service alternative are defined.

Douglas has suffered under the rate freeze that has been in effect since
April 5, having had to forego scheduled, staggered, annual rate increases of
approximately 5 percent since April. For Douglas Cable Communications L. P.
("DCCLP"), for example, which operates 316 cable systems serving a total of
approximately 60,000 subscribers in the states of Kansas, Missouri, Nebraska,
Illinois, and Iowa, the revenue loss from budgeted rate increases amounts to
$56,362 a month.

These planned rate increases are essential to the company to maintain
debt service coverage ratios under existing credit agreements. The following table
compares expenses for DCCLP for the first six months of 1992 and 1993.

1st 6 Months 1992 | 1st 6 months 1993 | % Change
Plant Operations | $ 624,644 $ 672,996 7.74%
Expense
Programming Fee | 1,529,482 1,714,698 12.12%
Expense
Total Operating 4,516,824 4,794,851 6.16%
Expenses */
Total Non- 5,232,030 5,467,211 4.50%
Operating .
Expense **/
Loss $1,674,683 $1,771,208 5.77%

As evident from this table, DCCLP's loss in the first half of 1993 has increased since
1992 by $95,525, which is 5.77 percent..

*/ Includes Plant Operations and Programming Expense

**/ Includes Interest, Depreciation, and Amortization -
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As a result of not being able to increase rates as planned DCCLP
cannot cover its increased expenses. This fact, plus the current uncertainty about
the ultimate effect of rate regulation has forced DCCLP to defer capital
expenditures. For the year 1993, DCCLP had budgeted system rebuilds of
$160,500, equipment to increase channel capacity of $947,900, and traps to permit
additional levels of service of $458.900. So long as the freeze continues, DCCLP -

Michael J. Pohl
Senior Vice President
Douglas Communications Corp. II

Dated:
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DECLARATION

I, Vince King, hereby declare under penalty of perjury that the
following is true and correct to the best of my knowledge, information and belief:

ACI Management, Inc. ("ACI") manages systems in Brookshire,
Waelder, Chimney Hill, Fulshear, Prairie View, Moulton, Ponder and Argyle,
Texas. The average number of subscribers for these systems is 266 and the systems
serve a total of approximately 2,000 subscribers. The average number of
subscribers per community unit is 152. These systems offer an average of 24
channels of regulated service.

Approximately one year ago, ACI was brought in to turn around and
manage these systems, which have suffered net losses for the last five years.
Through ACI's efforts, the systems' net losses have begun to decrease. However, as
demonstrated by the chart below, compliance with the FCC's benchmarks would
substantially increase the systems' net losses. The systems currently operate under
a forbearance agreement with their lender. Any reduction in operating revenue
would violate multiple revenue and cash flow covenants in the forbearance
agreement. Furthermore, such violations could cause the systems to go into
hankruptcv. and ultimatelv cause deactivation of the svstergs. This loss of service

would leave the 2000 subscribers of the systems without cable television service.
Over the last year, the Brookshire systems have experienced the following overall
increases in costs:

e basic programming costs 4.6%
» pole rental rates 3.7%
« state unemployment tax rates 52%
« employee health insurance 56%

Over the last few months, ACI has invested about $2,000 on its efforts
to learn and understand the new cable rules and to perform related administrative
functions required by the rules (such as notification of broadcast stations entitled to
must carry, etc.). In addition, ACI estimates that it will be required to spend
approximately $12,000 in order to add all of the channels required to be added
under the new signal carriage rules. Compliance with the rules' channel
positioning requirements will cost an additional $1,000

ACI has added personnel, and will continue to hire new people, in ._
order to comply with the new customer service rules. Phone answering
requirements, installation deadlines and deadlines for the commencement of work

~ on the outage of a single channel will result in payroll increases of 10 to 12 percent.
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New billing requirements will more tlinn double the cost of customer billing as ACL
goes from yearly coupon bills to monthly statepents. -

 Pregident
AOI Minuemam. Ine.

Dated:_ .} 48, 1 2.




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petition for Stay were
hand-delivered this 11th day of July, 1993 to:

Chairman James H. Quello

Federal Communications Commission
Room 802

1919 M Street, N.-W.

Washington, D.C. 20554

Commissioner Ervin S. Duggan
Federal Communications Commission
Room 832

1919 M Street, N.W.

Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federal Communications Commission
Room 844

1919 M Street, N.W.

Washington, D.C. 20554

Robert Corn-Revere

Senior Legal Advisor to the Chairman
Federal Communications Commission
Room 802

1919 M Street, N.-W.

Washington, D.C. 20554

Byron F. Marchant

Senior Advisor to Commissioner Barrett

Federal Communications Commission
Room 844

1919 M Street, N.-W.

Washington, D.C. 20554
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John C. Hollar

Senior Advisor to Commissioner Duggan
Federal Communications Commission
Room 832

1919 M Street, N.W.

Washington, D.C. 20554

William H. Johnson

Mass Media Bureau

Federal Communications Commission
Room 314

1919 M Street, N.-W.

Washington, D.C. 20554

Alexandra Wilson

Mass Media Bureau

Federal Communications Commission
Room 314

1919 M Street, N.W.

Washington, D.C. 20554

Bruce A. Romano

Deputy Chief, Policy & Rules Division
Mass Media Bureau

Federal Communications Commission
Room 8010

2025 M Street, N.-W.

Washington, D.C. 20554

Robert Pepper

Chief, Office of Plans and Policy
Federal Communications Commission
Room 822

1919 M Street, N.-W.

ashington, %




